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MEMORANDUM OPINION

On April 14, 2005, this Court considered Transcom Enhanced Services, LLC’s (the
“Debtor’s”) Motion To Assume AT&T Master Agreement MA Reference No. 120783 Pursuant
To 11 U.S.C. § 365 (“Motion”).! At the hearing, the Debtor, AT&T, and Southwestern Bell
Telephone, L.P., et al (“SBC Telcos”) appeared, offered evidence, and argued. These parties also
submitted post-hearing briefs and proposed findings of fact and conclusions of law supporting
their positions. This memorandum opinion constitutes the Court’s findings of fact and
conclusions of law pursuant to Federal Rules of Bankruptcy Procedure 7052 and 9014. The
Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 1334 and 151, and the standing
order of reference in this district. This matter is a core proceeding, pursuant to 28 U.S.C.

§ 157()2)(A) & (O).
L Background Facts
This case was commenced by the filing of a voluntary Bankruptcy Petition for relief

under Chapter 11 of the Bankruptcy Code on February 18, 2005. The Debtor is a wholesale

'Debtor’s Exhibit 1, admitted during the hearing, is a true, correct and complete copy of
the Master Agreement between Debtor and AT&T.
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provider of transmission services providing its customers an Internet Protocol (“IP”’) based
network to transmit long-distance calls for its customers, most of which are long-distance carriers
of voice and data.

In 2002, a company called DataVoN, Inc. invested in technology from Veraz Networks
designed to modify the aural signal of telephone calls and thereby make available a wide variety
of potential new services to consumers in the area of VoIP. The FCC had long supported such
new technologies, and the opportunity to change the form and content of the telephone calls
made it possible for DataVoN to take advantage of the FCC’s exemption provided for Enhanced
Service Providers (“ESP”’s), significantly reducing DataVoN’s cost of telecommunications
service.

On September 20, 2002, DataVoN and its affiliated companies filed for‘protection under
Chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the Northern
District of Texas, before Judge Steven A. Felsenthal. Southwestern Bell was a claimant in the
DataVoN bankruptcy case. On May 19, 2003, the Debtor was formed for purposes of acquiring
the operating assets of DataVoN. The Debtor was the winning bidder for the assets of DataVoN
and on May 28, 2003, the bankruptcy court approved the sale of substantially all of the assets of
DataVoN to the Debtor. Included in the order approving the sale, were findings by Judge
Felsenthal that DataVoN provided “enhanced information services”.

On July 11, 2003, AT&T and the Debtor entered into the AT&T Master Agreement MA
Reference No. 120783 (the “Master Agreement”). In an addendum to the Master Agreement,
executed on the same date, the Debtor states that it is an “enhanced information services”

provider, providing data communications services over private IP networks (VoIP), such VoIP
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services are exempt from the access charges applicable to circuit switched interexchange calls,
and such services would be provided over end user local services (such as the SBC Telcos).

AT&T is both a local-exchange carrier and a long-distance carrier of voice and data. The
SBC Telcos are local exchange carriers that both originate and terminate long distance voice calls
for carriers that do not have their own direct, “last mile” connections to end users. For this
service, SBC Telcos charge an access charge. Enhanced service providers (“ESP’s”) are exempt
from paying these access charges, and the SBC Telcos had been in litigation with DataVoN
during its bankruptcy, and has recently been in litigation with the Debtor, AT&T and others over
whether certain services they provide are entitled to this exemption to access charges.

On April 21, 2004, the FCC released an order in a declaratory proceeding between AT&T
and SBC (the “AT&T Order”) that found that a certain type of telephone service provided by
AT&T using IP technology was not an enhanced service and was therefore not exempt from the
payment of access charges. Based on the AT&T Order, before the instant bankruptcy case was
filed, AT&T suspended Debtor’s services under the Master Agreement on the grounds that the
Debtor was in default under the Master Agreement. Importantly, the alleged default of the
Debtor is not a payment default, but rather pursuant to Section 3.2 of the Master Agreement,
which, according to AT&T, gives AT&T the right to immediately terminate any service that
AT&T has reason to believe is being used in violation of laws or regulations.

AT&T asserts that the services that the Debtor provides over its IP network are
substantially the same as were being provided by AT&T, and therefore, the Debtor is also not
exempt from paying these access charges. At the point that the bankruptcy case was filed,

service had been suspended by AT&T pending a determination that the Debtor is an ESP, but

Memorandum Opinion Page 3

































